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JESSE LASLOYICH
BRETT O'NEIL ft+ m r.:"? /7
Special Deputy Ravalli Countl@1ofreys, , J '\(
Special Assistant Montana Atto}rdysffieral U
Offrce of the Commissioner of Securities and Insurance
Montana State Auditor
840 Helena Ave
Helen4 Montana 59601
(406) 444-2040

Attorneys for Plaintiff

STATE OF MONTANA,

Plaintifl

vs.

I{ARRIS HIMES,

MONTAI\{A TWENTY.FIRST JUDICIAL DISTRICT COIIRT,

RAVALLI COT]NTY

Cause No.: DC-l l-117

STATE'S OBJECTIONS TO
DEFENDANT'S EXHIBITS

Defendant.

Pursuant to the Court's Order dated March 4,2013, the State of Montana, through its

counsel of record, Jesse Laslovich and Brett O'Neil, files these objections to Defendant's

Exhibits.

The Court ordered that all discovery be exchanged by September 28,2012. Both the

State and the Defendant complied with that order. The Defendant's Exhibit List relating to that

order is provided as Exhibit l. The Court further ordered both the State and the Defendant refine

their exhibits and provide those to opposing counsel two weeks prior to trial (Sept. 2,2013).

State did so. The Defendant provided the State with his list of exhibits on September 5,2013.

The Defendant began emailing his actual proposed exhibits to the State on September 5,2013,
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and submitted his final exhibit at 11:53 p.m., September 6,2013. The State has been unable to

organize the Defendant's exhibits as of the date of this filing.

ln its March 4,2013, Order, the Court also ordered both the State and the Defendant file

objections, other than foundation, at least five days before trial. As more firlly stated below, the

State objects to most of the Defendant's proposed exhibits based on hearsay, relevance, and

prejudiciaVprobative value. Because the deadline has long passed, the State objects to all

documents not identified in Exhibit 1, the State's Bates numbered discovery documents, or in

previous Court filings. Ultimately, it appears most previously unidentified exhibits were in the

Defendant's possession for several months, if not years, prior to submitting them to the State on

September 5-6,2073, in direct contradiction to this Court's order regarding the submission of

Exhibits.

The State will address each objection, other than timeliness, in the order presented in the

Defendant's September 5,2013 Exhibit List.r

ExHtgrr A: MoNreNe SecuRrrrcs DepeRTMENT INvssrtcertoN REponr. ro NcLUDS LYl.INe

EceN's rNteRvrcw oN DVD eNp rRANscRrpr or NTERvrew. OnrncrroN. HEARSAY. RULE
403.

The Report fits within the definition of Mont. R. Evid. 801 and is therefore hearsay.

There is no exception to an investigative report. In fact, it is specifically excluded from the

Public Records and Reports rule, which states that "investigative reports by police and other law

enforcement personnel" are not an exception to the hearsay rule. Rule 803(8Xi). Ms. Egan, as a

1 The State does not know if the Defendant has furttrer exhibits other than those identified in his Exhibit List dated

September 5,2013. To the extent he does, the State has advised the Defendant that the State will object to such

proposed exhibits. Additionally, it is unclear to the State if all of the exhibits have been supplied to the State, as

numerous emails with big attachments have been sent by the Defendant to the State. Most emails are only labeled as

"partial" exhibits and were very difficult to organize prior to the filing of these objections.
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criminal justice investigator, is considered law enforcement personnel, and therefore, her report

is considered hearsay.

The State allowed for the DVD to be taped because Mr. Flatrerty represented it would be

for his own education. Mr. Himes now wishes to piecemeal excerpts from that DVD when

Ms. Egan will be onthe stand ready to be cross-examined by Mr. Himes (who also has a sworn

deposition of Ms. Egan by which he may attempt to impeach her). The State has not been

presented with the piecemeal DVD and the parties are one week before trial.

Rule 403 states that relevant evidence may be excluded if its probative value is

substantially outweighed by the danger of unfair prejudice, conirsion of the issues, or misleadi

the jury, or by considerations of undue delay, waste of time, or needless presentation of

cumulative evidence. Throughout the DVD, Ms. Egan qualifies her statements by stating she

would need to review the record and she was not prepared to discuss the specific facts of this

case. Later, the State made her available for a deposition, of which the Defendant has a

transcript. Therefore, admission and viewing of the DVD would create undue delay and a waste

of time, given that (1) Egan was not prepared to comment exhaustively on the case at the time of

recording, and (2) the Defendant has another (more comprehensive) record of Egan's statements.

Most importantly, however, is that the Defendant will have the opporhrnity to cross-examine

Ms. Egan at trial and to the extent her testimony conflicts with her deposition testimony, he may

attempt to impeach her. The DVD, however, should be explicitly rejected. Should the Court

allow the DVD, however, it should be offered in its entirety, which is over three hours.
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E><Hretr B: RAver.Lr CouNry ENFonceN,ffiNr REpoRr. Or.rccrron. Hnnnsay.

The Report fits within the definition of Rule 801 and is therefore hearsay. As noted

previously, investigative reports by police and other law enforcement personnel are not an

exception to the hearsay rule. The Report should be prohibited as an exhibit.

Additionally, Ths Montana Supreme Court previously affinned a trial court's decision to

preclude cross examination based on the legal charges filed by the State. In State v. Beavers,the

Defendant attempted to cross examine a police offrcer who wrote a citation which included

language similar to reckless driving. State v. Beovers,l999 MT 260, flll 35-36,269 Mont.340,

987 P.2d371. The Defendant argued that the language influenced the prosecution to file those

charges. Id. The trial court precluded this line of testimony as irrelevant: "[w]e hold that since

charging a defendant is a prosecutorial function and not that of the arresting officer,

Beavers had no basis for his line of questioning the police officer on grounds of reckless

driving. His questions were not relevant to the case." Id. atl36 (Emphasis Added).

In the present case, the Defendant seeks to cross examine witnesses on similarly

irelevant grounds. None of the State witresses listed by the Defendant, nor by the prosecution,

are prosecutors, nor did they determine which charges are necessary. The Court is well within its

authority to exclude this evidence as irrelevant.

ExHBIT C : CRIIvIn taI. BecrcnolrND INronN,IA,rtoN. Or.lrcrrox. Rrlrvlxcv,
PRo.ruorcrAL/WAsrE oF TrME.

The Criminal Background of Mr. Bryant is precluded by Rules 401,402, and 403.

Mr. Himes seeks to introduce this exhibit to demonstrate that Ms. Egan prepared a faulty

investigation because the report submitted to the CSI was inaccurate. However, the report

regarding Mr. Himes, the actual Defendant, is unquestioned. Neither report should be admitted

because they are not relevant to the charges pending against the Defendant.



1

2

3

4

tr

6

1

8

9

10

11

L2

13

1,4

15

16

1"7

18

t9

20

21.

22

23

24

25

Exilgtt D: INponNaartoN eNo survfiraeRIEs pRovpnp ev GgopFREv SeRAra. On.rrcuox.
Hn,rnslv.

These documents are hearsay under Rule 801. The only exception available to the

Defendant is that they may be used if it is first found that the documents were fresh in

Mr. Serata's mind when he drafted the summaries, and then that Mr. Serata while on either

or cross-examination, cannot remember the facts relating to those summaries. Rule 803(5).

Moreover, the documents do not constitute statements of aparty-opponent under Rule 801(d)(2),

as Mr. Serata is not a party to this case.

E>crmn G: Euerl Connnspol.tpBNcn. Onrrcrton. Vl,cur. Iln,mslv. Rpr,nvlxcv.
Trunlnrss.

The Defendant has not identified specific emails which he will use in his case in chief,

but rather cited to an entire index of emails. The State understood the Court's order to require

each party to list specific exhibits fourteen days prior to trial. Because the State cannot gauge

which emails are to be used, and several of the emails provided by Mr. Serata are irrelevant to

both the State and the Defendant, the State must make a standing objection to all emails offered

by the Defendant as a part of this exhibit based on Hearsay and Relevancy grounds.

Additionally, the Defendant has indicated there is an original, scamed LOI (letter of

intentpresumably). The State has not received that LOI. However, if the LOI is from a witness

who is not on the witness list, the LOI will be considered hearsay under 801.

ExHBrr I: Bares # 305-663 SuBpoeNls ron CREorr CARp REcoRps eNp REsuLrs. ro rNcLUpe
ExHrBrr oF ArlGRrcAN EXpRESS pAyMENT coMpARISoNS (I-664) LscAI.[.{Ep). Or.rrcrrox.
Vlcun. Exnrnrr Nor suPPLrED.

This exhibit is vague inasmuch as it includes over 300 pages of documents. Moreover,

the scanned American Express payment comparisons have not been supplied as of the date of

this document.
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E
TE's RENEWAL rpr (J87. J788

Onrncrrox. Rrr.rv.lxcv.

The documents lack probative value.

ExHmlr K: NnwspepnRARrrct.es CoNcBRNTNc Hrtvffis. Blocs RE cHARcBs. src. Kl. K2. erc.
Onrncrrox. Hnansav.lxn RnlrvANCy.

The documents are all hearsay and have no probative value to the pending charges.

ExHrgTr L: EXHIBTTS CoNceRNn.Ic DT]RATHERM: (oURATHBRMSIPS.COIvI. VAzuOUS ARTTCLES.

nNDBstcNe
IRB/wILL se pnovrppo). TN{E-LApse VpBo or Housr BBrNc EREcrrp rN THREE Devs
(Mn. BRyeNr wr-r. gRNc-roo r.eRcp ro oowNr.oAp). AccolrNuNc INroRMArtoN. REcoRDs

rnoNa NoB SlNcmz. PaNer, TBsrrNc. erc.) (scaNs ene/wILL se pnovpBo) L 1" L 2. erc.
Onmcrrox. Vacun. Hr.mslv. Rnlrvlxcv.

These documents are all hearsay. For example, there is a Facebook page of a person not

listed as a witness.

Additionally, introduction of this evidence is irrelevant to whether Defendant offered and

sold a security. Moreover, the evidence is irrelevant because it reflects evidence which is years

removed from the underlying sale of the unlicensed security. Thus, it does not qualiff under

rules 401 and402. Additionally, presentation of this evidence will waste time, will be

duplicative, and fails to satisff the weighing analysis in Rule 403. .

ExHrelt M: PHorocRApHs - E)crrBrts N SeRAre's SecoNp DeposlrroN - INcI-uprNc
Dersopour.os' rNlail,. pHorocRepns rnoNa WeNov LBw" Douc Lew. JAMEs BRveNr. DreNe
BRyaNr. Nor SeNcHnz. JeRRno SrnarroN coNceRNrNc tHg racroRms. PeNeI- TesrrNc.
sutt,nntc pRoJEcrs. nrecHEs. RERSRREo to rN SBRATI'S OepOStttoNs (sceNs aRE/wILI- gB

pRovIDEp). or.locrron. Hr,q.nsnv. vlcus. Rrlnvaxcv. NorPRovIDED.

The Court asked that specific exhibits be provided to the State 14 days prior to trial. The

Defendant has generally identified dozens of photos. Moreover, many of the photographs were

apparently taken years after the alleged criminal conduct, and thus are irrelevant to the

Defendant's guilt or innocence.
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Additionally, the "Datsopoulos' email" apparently refers to an email from an assistant at

the offices of Datsopoulos, MacDonald & Lind, P.C., advising that the firm has no records

relating to the Defendant or Mr. Serata. The document is both hearsay under Rule 801, and is

irrelevant to whether the Defendant engaged in the alleged criminal acts. Presentation of this

evidence would also be a waste of time, confuse the issues, and otherwise be invalid under rule

403.

nN: Ra
NECORX'BO N.ITENVEW WITH DBPUTY RO TRT SI\'IITH/TRANSCRIPT THNREOT. N 1. N 2. ETC.

OnmCrrOX. HB.mSly. PRrvrouSLY RESoLvED BY Onnnn oF THE Counr.

The documents are inadmissible hearsay.

Additionally, the parties have previously established - and the Court has ordered - that

Mr. Serata's Rap Sheet may be used only for the limited purposes of discussing the incident

involving a bad check. Therefore, the Rap Sheet itself is inadmissible.

Exlsrr O: SeRi{re's BeNr REcoRps. cHEcrs" oBposIrs. Brc. O 1. O 2. src. On.rncrtox.
Rrr,Bv,lxcy.

The Defendant only recently subpoenaed Mr. Serata's bank documents - nearly two

after this case was opened. Regardless, the financial records are irrelevant under Rule 401 to the

issue of whether the Defendant engaged in the alleged criminal conduct, since it is the

Defendant's actions, not the victims, which arc atissue.

E>arrslr P: VA FoRMs 10-10E2" l0-10EZR P l. P 2. Or"rncrrox. Rrlrv.a.xcv.

The State assumes these forms relate to Mr. Serata's registration for VA benefits.

Neither Mr. Serata's health issues nor his eligibility for VA benefits speaks even remotely to the

issues in this case. As a result, the forms are irrelevant and should be excluded.
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Exumrr O: ORIGINAL UN
Erc. (Scar.nreo). Lnprop Hano Druvr O 1. O 2" erc. Or.rrcrron. Ilr.lRslv. Bnsr Evrorxcn
RulnrAurspxrtcATloN.

The Defendant has not indicated what is contained on the Laptop Hmd Drive. He did,

however, attach what appears to be a screen shot of computerized information showing adate.

If this is the full exhibit, which is unclear, the State would not have remotely sufficient time to

properly atalyze the contents of the hardware. Due to these nondisclosures, Exhibit Q should be

excluded. Finally, the "Original Unsigned Subscription Agreement" is hearsay under Rule 801,

and not subject to any hearsay exception. The document is a computer document, easily

manipulated and altered. As a result, the Defendant cannot show proper authentication.

Moreover, it violates the Best Evidence Rule, as the agreement signed by GeoffSerata is the

only agteement that can be authenticated.

Exrrsn R: Orrrclel REcoRps/CouRr REcoRDs" Hrt\,ms. rr aL. vs. SBRATe -- CoNPI-nrNr aND

ANswen.INpoRueuoN. Almxoeo huroRuauoN. Arrpevlrs. Ce.ses Senare Wes INvoI-vBo
N Bacr Eesr eNo rN Ravu,r,l Coul.try. Ir\4acr or TnurH DIssolurtoN (sceI.[NEo) R 1. R 2.

ETC. OBJECTToN. Rnr,rvaxcy. HEARsay. IMpRopER usE oF cHARACTER EYIDENCE.

The majority of documents under Exhibit R (i.e. the court documents) are hearsay under

Rule 801, and no exception applies. Moreover, the parties have previously established that the

bad check incident is the only criminal matter involving Mr. Serata which may be discussed at

trial. Therefore, no criminal documents involving Mr. Serata may be admitted.

Both the criminal and civil court documents are also inadmissible because they are

irrelevant to whether the Defendant committed the alleged criminal acts. Also, evidence of other

crimes, wrongs, or acts may not be used "to prove the character of a person in order to show

action in conformity therewith." Rule 404(b). Thus, the Defendant may use none of these

documents for such an impermissible character purpose.
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Exnnrr S: SeRAre's VARIous ARrrcI-rs/Cor!fl\dEi.rrs (scar.u.rEo) S 1. S 2. erc. Or.rncrrox.
Rrlrvlxcv. Hr,ms,nv.

These documents are hearsay not subject to any excepion. Additionally, the

documentation is irrelevant to the case.

ExHrsn T: EceN's rNrenvrcw wrrH Noe SeNcFrez (BerEs #788) eNp SaNcHEz's
coNrRAprcronv arnoevn- T 1. Or.rscrrox. Hp,lnsav.

The Sanchezcontactreport/interview summary and Sanchez' affrdavit are both hearsay

not subject to any exception. Moreover, the Defendant has subpoenaed Sanchez to testiff at

trial. Thus, Sanchez will have the opportunity to testiff in person to his personal observations,

and the hearsay documents should be excluded.

E>ansrr U: LnrrgRs rnorv{ PerRrcr Ft.erfinry er.to HARRTS HrNEs ro SBRATa OrreRn{c
MBomuoN U 1. U 2. OnmcrroN. RELEvANCy. PREJUDTcTAL/coNFUSTNG AND MTSLEADTNG.

Irrpnoppn usE oF cHARACTER EvIDENCn. Pnrvrously RESoLvED By ORDER oF THE Counr.

The documents under Exhibit U have already been excluded as memorialized by this

Court's August 13,2013, Order, wherein this Court granted the State's Motion to Exclude

Exhibits 9 and 10 of the Defendant's Exhibits due to the above reasons raised by the State.

ExHBrr V: REcoRps RE: MoNreNe Dnpr. or LesoR eNp INpusrRv. PRopessroNar- LrceNsen
LrsreNoRecptprV l.V 2" nrc. Onrncrrox. Rupvaxcy. HEARSAy.

These documents have no relevance to any of the charged crimes and are inadmissible

hearsay. This exhibit should be excluded accordingly.

DATED 
^, 

krf september ,zot3.

BRETT O'I\[EIL
Special Deputy Ravalli Co Attorneys
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CERTIX'ICATE OF' SERYICE

This is to certiff that a true and accurate copy of the foregoing document was hand

delivered, picked up by courier, email, or sent by U.S. Mail, postage paid, ,r{-day of

Sepember, 2013, to the following:

Hon. Loren Tucker
5tr Judicial District Court
2 S. Pacific #6
Dillon, MT 59725

Harris Himes
PO Box 540
Hamilton, MT 59840



Expert Witresses

70. Walt Kero, CPA and Securities Expert
2620 CowreryWay
Missoula, MT 59808

-- His rebuttal testimony will relate to the State's accounting for Duratherm, if any
-- also that Mr. Himes did not receive remuneration for the tansactions
referenced in the security counts of the Amended Information under any
reasonable accounting principles or principles of security law.

71. CireggOlson, CPA
619 S.W. Higgins Ave.
Missoula, MT 59803

- His rebuttal testimony will relate to the State's accounting for Duratherm, if
any.

72. Nl witnesses listed by the State in its discovery and discovery documents;

73. Defendant reserves the right to supplement as discovery progresses.

74. Witnesses who are out of state, over 100 miles from the site of the Trial, or are unwilling to
provide material testimony at the Trial will be asked to testiry by way of perpetuation
deposition or with court approval by a live video confene,lrce feed from a remote location,
pursuant to $ $ 46- 1 5 -201, 46-1 5 -202 and 46-1 5 -204, M. C.A.

EXHIBITS

Defendant may introduce the following Exhibits at the Trial of this matter.

1. The State's Investigative File or portions thereof.

2. CD of Interview by Detective Smith of Serata and transcription of the same;

3. All depositions taken with Exhibits

4. Demonstrative Exhibit - available for inspection at Pat Flaherty's Office which is
portion of the Duratherm SIPS panel.

5. SIPS Treatise(s) (to be supplied) showing the efficacy of Structural Insulated Panels

6. Pat Navarro's Training Protocols - promised to be attached to his deposition at J-51

7 . Come Clean letter - J-52

Exhibit I



!\''t-'

8. Photo of Rosa Maria Iglesias.

9. June 8, 2012 letter to Jesse Laslovich and Brett O'Neil "Acceptance to Offer to
Mediate) and attached letter from Harris Himes to Geoffserata

10. June 8,2012letter of Himes to Serata with $300 check.

1 1. Defeirdant will supplement this response in a timely fashion as discovery is ongoing.

12. Impeachment and rebuttal exhibits are reserved.

al
DATED this a(( dayof Septenber,2AT2

CERTIFICATE OF MAILING

I, the undersigr4 do hoeby c€rti8/ that a copy of the foregoing was duly served upon the
respective attomeys for each of the parties entitled to senrice by depositing a Wy in the United

Yf *'Ailt?s,"d*#51;;1 . each at their last known address as shown below, on the

Jesse Laslovich and Brett O'Neil
Special Deputy Ravalli County Attorneys
Special Assistant Montana Attomeys General
Office of the Commissioner of Securities and Insurance
Montana State Auditor
840 Helena Avenue
Helena, MT 59601

rt \
\], t,

Attorney for Defendant
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MONTAI{A TWENTY-FIRST JUDICIAL DISTRICT COURT,

RAVALLI COT]NTY

STATE OF MONTANA,

Plaintiff,

vs.

HARzuS HIMES,

Cause No.: DC-l1-ll7

ORDER REGARDING STATE'S
OBJECTIONS TO DEFENDANT'S
EXHIBITS

Defendant.

The State of Montana, through its counsel of record, Jesse Laslovich and Brett O'Neil,

filed objections to exhibits identified in Defendant's September 5,2013 Exhibit list. Good cause

appearing,

IT IS HEREBY ORDERED the State's objection to:

Exhibit A is fl Ovemrled D Sustained.

ExhibitB is E Ovemrled D Sustained.

Exhibit C is D Ovemrled fl Sustained.

Exhibit D is E Ovemrled fl Sustained.

Exhibit G is fl Ovemrled D Sustained.

Exhibit I is I Ovemrled fl Sustained.

STATE v. HARRIS HIMES
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Exhibit J is fl Ovemrled E Sustained.

ExhibitKis D Ovemrled E Sustained.

Exhibit L is D Ovemrled fl Sustained.

ExhibitM is D Ovemrled E Sustained.

Exhibit N is fl Ovemrled E Sustained.

Exhibit O is fl Ovemrled O Sustained.

Exhibit P is E Ovemrled fl Sustained.

ExhibitQ is D Ovemrled E Sustained.

Exhibit R is D Ovemrled fl Sustained.

Exhibit S is fl Ovemrled E Sustained.

ExhibitTis E Ovemrled D Sustained.

Exhibit U is fl Ovemrled D Sustained.

Exhibit V is D Ovemrled fl Sustained.

The Clerk of Court will please file this Order and distribute a copy to the parties.

DATED September_, 2013.

LOREN TUCKER
District Judge

STATE v. HARRIS HIMES Page2 of


